
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS::TIHU 

DISTRICT: NALBARI 

 

P.R.C. No. 17/18 

U/s. 279/338/427 IPC 

 

State of Assam     

                 -vs-   

Sri Bhargab Pathak ... Accused  

 

Present: Sri Anurup Bordoloi, AJS 

    Munsiff cum JMCF, Tihu.  

 

Advocates appeared: 

For the State  : Mr. P. Barman, A.P.P.    

For the Defence : Mr. S.K. Talukdar, 

     Smti. P. Haloi, Advs. 

 

Dates of Evidence      :  16.08.18, 23.08.18, 15.09.18, 26.09.18, 26.11.18, 

30.11.18 

Date of Argument :  03.12.18 

Date of Judgment  :  03.12.18 

 

J  U  D  G  M  E  N  T 

1. Prosecution case, in brief, is that one Smti. Bhanita Baishya lodged an 

ejahar before the Officer-in-Charge, Tihu P.S on 16.04.18 alleging inter-alia that 

on 14.04.18, at about 10:15 pm, when the informant and her husband, Sri 

Bipin Baishya, was returning home from their shop on a scooty, the accused 

person driving his white colored swift dzire car in a rash and negligent manner 

hit the scooty of the informant, on the east side of Rash-khola gate, as a result 

of which the informant and her husband fell down and sustained serious 

injuries. The informant suffered injury on her chest and her husband fractured 

his right leg. Their scooty was also been damaged in the accident.  After the 

accident, the accused immediately fled away. There is a delay in lodging the 

ejahar as the informant was busy in her husband’s treatment.  Hence the case. 



 

 

2.  On receipt of the ejahar, Tihu P.S. Case No. 63/18, U/s 279/338/427 

I.P.C. was registered and investigated into. On completion of the investigation, 

I/O filed charge-sheet against the accused u/s 279/338/427 I.P.C and 

accordingly cognizance was taken under the same sections of law. 

3.  On appearance before the court, necessary copies were furnished to the 

accused and on being explained the particulars of offence u/s 279/338/427 IPC, 

the accused pleaded not guilty and claimed to be tried.  

4.  In support of its case, prosecution side examined 9 (nine) witnesses. 

Defence side has examined no witness. The accused has been examined u/s. 

313 Cr.P.C wherein he took plea of denial. 

5.  I have heard the arguments of the learned counsels for both the sides 

at length, gone through the case record and perused the evidence carefully.                                                       

 

POINTS FOR DETERMINATION ARE: 

6. (i) Whether the accused, on 14.04.18, at about 10:15 PM, drove the 

Swift Dzire vehicle bearing registration number AS-25-BC-8274 at Tihu near 

Rash-khola under Tihu P.S., in a manner so rash or negligent on public road as 

to endanger human life, or to be likely to cause hurt or injury to any other 

person and thereby committed an offence punishable u/s. 279 IPC? 

  (ii) Whether the accused, on the same day, time and place above, 

caused grievous hurt to Smti. Bhanita Baishya and Sri Bipin Baishya by driving 

the Swift Dzire vehicle bearing no registration number AS-25-BC-8274 rashly or 

negligently and thereby committed an offence punishable u/s. 338 IPC?  

(iii) Whether the accused person on the same day, time and place above, 

caused damage to the Maestro scooty of the informant which valued more than 

Rs.50/- and thereby committed an offence punishable u/s. 427 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREON:  

7. For the convenience of discussion, I have taken both the points to decide 

together. Before going to decide the points for determination, let me describe 

the evidence in brief.   In her examination-in-chief P.W. 1, Smti. Bhanita 

Baishya, deposed that she had lodged this case against Bhargab Pathak on 

16.04.18.  The accident occurred on 14.04.18, at about 10.15 pm.  On the day 

of the incident, when P.W.1 and her husband was returning home after closing 

their shop, the accused person who was driving his white colored swift dzire car 



 

 

hit them near Tihu Raas-khola as a result of which the husband of PW 1 broke 

his leg and the informant also suffered injury on her chest and back. The 

people near the place of occurrence took them to Tihu hospital from where they 

were referred to Nalbari. Ext.1 is the ejahar and Ext.1(1) is the signature of 

P.W.1.   

8. In her cross-examination, PW 1 stated that there were houses of other 

people near the place of occurrence but P.W.1 does not know their names.  

P.W.1 does not know the registration number of the concerned vehicle. Some 

other persons had also witnessed the accident but P.W.1 does not know their 

names.  Police recorded the statement of P.W.1 once.  The concerned vehicle 

was coming from Khalihaguri side.  It is not a fact that P.W.1 had stated before 

police that the vehicle was coming from Haldhibari side. It is not a fact that 

P.W.1 does not know who was driving the car at the time of the incident. It is 

not a fact that the accident took place due to the mistake of PW 1 and not 

because of the driver of the concerned vehicle. It is not a fact that the car does 

not belong to the accused. P.W.1 has also filed a MACT case.  It is not a fact 

that P.W.1 lodged this case to get the benefits of MACT Case.   

9. In his examination-in-chief P.W.2, Sri Bipin Baishya, deposed that the 

informant is his wife and he also knows the accused person. On 14th April, 2018 

at about 10.15 pm, when P.W.2 along with his wife was returning home on 

their scooty, the accused person who was coming from Khalihaguri side by 

driving a white colored swift dzire car hit the scooty of PW 2 from the front side 

near Rash-khola as a result of which PW 2’s right leg broke and the informant 

sustained injuries on her chest and back. Prafulla Baishya, Deben Baishya, 

Gajen Baishya and Naodhan Baishya took the informant and PW 2 to Tihu 

hospital but from there they were referred to Nalbari. On the day of the 

incident, police seized the scooty of P.W.2 which was damaged from the front 

side. On 16th April, 2018, PW 1 had lodged the ejahar.  Police interrogated 

P.W.2.  Ext.2 is the seizure list and Ext.2(1) is the signature of P.W.2.   

10. In his cross-examination, PW 2 stated that the accident took place in front 

of the house of Phunu Choudhury but P.W.2 does not know the names of the 

other persons who resides near the place of occurrence. It is not a fact that 

P.W.2 had stated before police that the white coloured Swift Dzire vehicle was 

coming from Haldhibari side.  P.W.2 does not know who drove the vehicle.  

P.W.2 does not know the registration number of the vehicle. P.W.2 has not 



 

 

mentioned the names of Prafulla Baishya, Deben Baishya, Gajen Baishya and 

Naodhan Baishya before police as the police did not ask him about them.  It is 

not a fact the accident took place not because of the mistake of the accused 

but because of the mistake of P.W.2 and his wife. It is not a fact that the 

accused was not driving the vehicle.  It is not a fact that P.W.2 deposed falsely 

before Court for the sake of MACT Case.   

11. In his examination-in-chief P.W.3, Sri Sanjib Baishya, deposed that he 

knows the informant and the accused person. PW 3 heard about the said 

accident about 2-3(two to three) months ago. PW 3 saw the victims at the 

place of occurrence but he does not know who had hit them as he was at the 

market at the time of occurrence.   

12. In his cross-examination, PW 3 stated that he does not know anything 

about the incident.   

13. In his examination-in-chief P.W.4, Sri Naodhan Mazumdar, deposed that 

he knows the informant and the accused person. In the Assamese month of 

‘Bohag’, at about 10.00 pm, someone informed P.W.4 over phone that Bhanita 

Baishya met with an accident.  P.W.4 immediately went to Tihu Medical where 

he saw the informant and her husband in injured condition and then he took 

them to Nalbari for better treatment. The persons present at the hospital 

informed PW 4 that the accident was caused by the accused but PW 4 had not 

seen the accident himself. Ext.2 is the seizure list and Ext.2(2) is the signature 

of P.W.4.   

14. In his cross-examination, PW 4 stated that he had not seen the accident 

but had only heard about the same. Police took his signature on a paper but 

the contents of the paper were not read over to him. P.W.4 put his signature on 

the said paper at the hospital. P.W.4 had not stated before police what he 

stated before Court in his examination-in-chief. It is not a fact that P.W.4 

deposed falsely as PW 1 and PW 2 are his relatives.  

15. In his examination-in-chief P.W.5, Sri Deben Baishya, deposed that he 

knows the informant but he does not know the accused person. P.W.5 further 

deposed that he had not seen the accident and does not know anything about 

the same. Ext.2 is the seizure list and Ext.2(3) is the signature of P.W.5.   

16. In his cross-examination, PW 5 had stated that the police took his 

signature on a blank paper.   



 

 

17. In his examination-in-chief P.W.6, Sri Anup Talukdar, deposed that he 

knows the informant and the accused person. P.W.6 further deposed that he 

does not know anything about the incident. Ext.3 is the seizure list and Ext.3(1) 

is the signature of P.W.6.   

18. In his cross-examination, PW 6 stated that he does not know on what 

paper police took his signature.   

19. In his examination-in-chief P.W.7, Sri Hiten Baishya, deposed that he 

knows the informant and the accused person. At the time of the incident, PW 7 

was in his house when the victim Bipin Baishya informed PW 7 about the 

incident. Thereafter, PW 7 went to Tihu hospital. PW 7 had not seen the 

accident. 

20. In his cross-examination, PW 7 stated that police did not interrogate him 

about the incident but only asked his name. The vehicle was coming from 

Khalihaguri side and not from the side of Haldhibari.  P.W.7 had not stated 

before police that the vehicle was coming from Haldhibari side.   

21. In his examination-in-chief P.W.8/IO, ASI Bisweswar Choudhury, deposed 

that on 14.04.18, Officer-in-charge, Tihu P.S., got an information that an 

accident had taken place at Tihu Rash-khola and accordingly G.D. Entry No. 

220, dated 14.04.18 was recorded and the charge of investigation was given to 

PW 8. Accordingly, PW 8 went to the place of occurrence, drew the sketch map 

and recorded the statement of witnesses. Victims were already taken to the 

hospital and, therefore, P.W.8 gave requisition to the doctor for medical 

examination of the victims. On 16.04.18, Bhanita Baishya lodged an ejahar 

before Tihu P.S. The Officer-in-charge, Tihu P.S. registered the case u/s. 

279/338/427 IPC and endorsed the same to PW 8. P.W.8 collected the medical 

report, seized the vehicle (Swift Dzire bearing registration no. AS-25-BC-3274) 

and documents relating to the vehicle, MVI examination was done and 

thereafter zimma of the vehicle was given to its owner. P.W.8 arrested the 

driver Bhargab Pathak and released him on bail. Later, P.W.8 submitted the 

charge-sheet u/s. 279/338/427 IPC against the accused person. The Swift Dzire 

vehicle hit the scooty of the informant bearing registration no. AS-14-F-7467.  

Ext.4 is the charge sheet, Ext.4(1) is the signature of P.W.8, Ext.5 is the sketch 

map and Ext.5(1) is the signature of P.W.8.   



 

 

22. In his cross-examination, PW 8 stated that there were no house near the 

place of occurrence within a radius of 100 meters. P.W.8 had not recorded the 

statement of persons residing near the place of occurrence. P.W.8 recorded the 

statement of witnesses at the place of occurrence on the day of incident itself. 

The accident took place at Tihu-Akhra road and not on the one from Haldhibari. 

P.W.1 had stated before P.W.8 that the vehicle was coming from Haldhibari.  

P.W.2 had stated before P.W.8 that the white coloured Swift Dzire vehicle was 

coming from Haldhibari side.  It is not a fact that P.W.8 had not investigated 

the case properly and submitted false charge-sheet against the accused.   

23. In her examination-in-chief P.W.9/MO, Dr. Jesmin Ahmed, deposed that 

on 14.04.18, at about 10.30 pm, she examined Bipin Baishya aged about 40 

yrs. who was escorted by ASI Bisweswar Choudhury. Upon examination, P.W.9 

found swelling of his right foot due to fracture.  X-Ray was advised to the 

patient.  The injury was fresh.  On the same date and time, P.W.9 also 

examined Bhabani Baishya aged about 32 yrs.  Upon examination P.W.9 found 

no external injury upon Bhabani Baishya.  Ext.6 is the Injury Report, Ext.6(1) is 

the signature of P.W.9, Ext.7 is the Injury Report and Ext.7(1) is the signature 

of P.W.9.   

24. Defence has denied cross-examining this witness. 

25. On perusal of the evidences on record, it is seen that PW 1 has stated 

that the accused hit the scooty of the PW 1 as a result of which PW 1 sustained 

injuries on her chest and back and her husband who was a pillion rider 

fractured his leg. During her cross-examination, PW 1 stated that the vehicle 

was coming from Khalihaguri side. However, when suggestions were put to her 

she denied the fact that she had not stated before police that the vehicle was 

coming from Haldhibadi. Similarly, PW 2 in his evidence deposed that the 

vehicle was coming from Khalihaguri side but in his cross-examination he 

denied the fact that he stated before police that the vehicle was coming from 

Haldhibari. When defence cross-examined the Investigating Officer/PW 8, he 

stated that both PW 1 and PW 2 had deposed before PW 8 in their statement 

u/s 161 CrPC that the vehicle was coming from Haldhibari. This creates a doubt 

as to the actual place of occurrence. When the informant and the victim 

themselves deposed such contradicting statements as to the place of 

occurrence, it becomes difficult to put reliance on their evidence. It is the 

cardinal principle of criminal jurisprudence that the prosecution has to prove the 



 

 

case against the accused beyond all reasonable doubt and if there exists some 

kind of doubt, then such doubt will be in favour of the accused person. Apart 

from this, there was not a single eye witness who had witnessed the accident. 

PW 3, PW 4, PW 5, PW 6 and PW 7 had deposed that they had not seen the 

accident. 

26. In the backdrop of the discussions made above, I am of the considered 

opinion that there is not a single iota of proof against the accused person u/s 

279/338/427 IPC. The prosecution side has failed to prove its case u/s 

279/338/427 IPC against the accused person beyond reasonable doubt. As such 

the accused person deserves acquittal. 

O R D E R 

27.     In view of the conclusion made above, I hold the accused not 

guilty of the offences U/s 279/338/427 IPC. Hence, the accused is acquitted of 

the offences U/s 279/338/427 IPC and set at liberty forthwith.   

28.   The bail-bond of the accused shall remain in force for a period of 

six months from the date of this order.  

29.   The judgment is delivered in the open Court in presence of the 

accused and his learned Counsel. 

  Given under my hand and the seal of this court on this 03rd day 

of December, 2018.  

 

 

 

       (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

                                                                        

 

 

 

 

 



 

 

:Appendix: 

1. Prosecution witnesses: 

(i)  P.W.1- Smti. Bhanita Baishya 

(ii)  P.W.2- Sri Bipin Baishya 

(iii)  P.W.3- Sri Sanjib Baishya 

(iv)  P.W.4- Sri Naodhan Mazumdar 

(v) P.W.5- Sri Deben Baishya 

(vi) P.W.6- Sri Anup Talukdar 

(vii) P.W.7- Sri Hiten Baishya 

(viii) P.W.8- ASI Bisweswar Choudhury 

(ix) P.W.9- Dr. Jesmin Ahmed. 

 

2. Prosecution exhibits:  

(a) Ext.1- Ejahar 

(b)  Ext.2- Seizure List 

(c)  Ext. 3- Seizure List 

(d) Ext.4- Charge-sheet 

(e) Ext.5- Sketch Map 

(f) Ext.6- Injury Report 

(g) Ext.7- Injury Report 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

 

 

  Munsiff cum JMFC, Tihu 


	J  U  D  G  M  E  N  T

